
UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OKLAHOMA 

 
1.  STATE OF OKLAHOMA, ex rel.  ) 
W.A. DREW EDMONDSON, in his capacity as ) 
ATTORNEY GENERAL OF THE STATE OF ) 
 OKLAHOMA and OKLAHOMA SECRETARY ) 
OF THE ENVIRONMENT C. MILES TOLBERT, ) 
in his capacity as the TRUSTEE FOR  ) 
NATURAL RESOURCES FOR THE  ) 
STATE OF OKLAHOMA,   ) 
      ) 

Plaintiffs,   ) 
      ) 
v.      ) 05-CV-0329 TCK-SAJ 
      ) 
1.  TYSON FOODS, INC.,   ) 
2.  TYSON POULTRY, INC.,   ) 
3.  TYSON CHICKEN, INC.,   ) 
4.  COBB-VANTRESS, INC.,   ) 
5.  AVIAGEN, INC.,    ) 
6.  CAL-MAINE FOODS, INC.,   ) 
7.  CAL-MAINE FARMS, INC.,   ) 
8.  CARGILL, INC.,    ) 
9.  CARGILL TURKEY PRODUCTION, LLC, ) 
10.  GEORGE’S, INC.,    ) 
11.  GEORGE’S FARMS, INC.,   ) 
12.  PETERSON FARMS, INC.,   ) 
13.  SIMMONS FOODS, INC., and  ) 
14.  WILLOW BROOK FOODS, INC.,  ) 
      ) 
   Defendants.   ) 
      ) 
 

CARGILL, INC. AND CARGILL TURKEY PRODUCTION, LLC’S RESPONSE TO PLAINTIFF’S 
MOTION FOR PROTECTIVE ORDER

 
 
 Cargill, Inc. (“Cargill”) and Cargill Turkey Production, LLC (“CTP”) respond to the 

State of Oklahoma’s Motion for Protective Order and Integrated Memorandum in Support (Dkt. 

# 911).  At issue are Cargill’s 18 Interrogatories and CTP’s 17 Interrogatories.  Plaintiff seeks to 

avoid responding to the Interrogatories in their entirety and moves the Court to enter a Protective 
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Order that the discovery not be had.  Separately, Cargill and CTP have filed a joint motion to 

compel Plaintiff’s responses or, in the alternative, to expand the number of permitted 

interrogatories in view of the factual and legal complexity of this case (Dkt. #902). 

I. CARGILL’S INTERROGATORIES ARE PROPER 

Cargill and CTP’s Interrogatories generally seek discovery relating to Plaintiff’s theory of the 

case.  The Interrogatories are narrowly tailored to specific allegations made in the Plaintiff’s 

Amended Complaint and in Plaintiff’s arguments to this Court.  Plaintiff objects to responding to 

any of the Interrogatories on the grounds that the Interrogatories contain an impermissible 

number of subparts.  By Plaintiff’s count, Cargill has served 90 separate Interrogatories and CTP 

has served as many as 138 separate Interrogatories.  The effect of Plaintiff’s request is to rewrite 

Fed.R.Civ.P., Rule 33 to such an extent that no meaningful discovery could ever be had through 

the use of Interrogatories. 

The question for this Court is whether the alleged “subparts” are “logically or factually 

subsumed within and necessarily relate to the primary question.”  See e.g., Clark v. Burlington N. 

R.R., 112 F.R.D. 117, 120 (N.D. Miss. 1986); Kendall v. GES Explosion Servs., 174 F.R.D. 684 

(D. Nev. 1997); Nyfield v. Virgin Islands Tel. Corp., 200 F.R.D. 246, 247-48 (D.V.I. 2001).   

Clauses that define and narrow the request are not considered discrete subparts.  See e.g., Clark 

v. Burlington Northern Railroad¸112 F.R.D. 117, 119 – 120 (“the subparts serve to narrow the 

scope by informing defendant of the precise descriptive details desired by plaintiff and relieves 

defendant of any obligation to supply other information.”)   For each of the Interrogatories, 

Cargill and CTP could have asked one primary question.  Instead, however, additional language 

clarifying, defining, and limiting the scope of the Interrogatories is included.  
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Plaintiff’s specific objections relate to Cargill and CTP’s “contention interrogatories.”1   

“Contention interrogatories are those interrogatories that seek information 
regarding a party’s opinions or contentions that relate to facts or the application of 
law to facts. Fed.R.Civ.P. 33(c); 7 Moore’s Federal Practice § 33.02[2][b] (3d ed. 
1998).  Examples of proper contention interrogatories include asking a party to 
(1) state its contentions or clarify whether it is making a contention, (2) articulate 
the facts underlying a contention, (3) assert a position or explain that position in 
relation to how the law applies to the facts, and (4) explain the legal or theoretical 
basis behind a contention.  7 Moore’s Federal Practice § 33.02[2][b].”  
Capacchione v. Charlotte-Mecklenburg Board of Education, 182 F.R.D. 486, 489 
(W.D.N.C. 1998).   

 

Plaintiff specifically objects to Interrogatories that ask it to “articulate the facts underlying a 

contention” and to “assert a position or explain that position in relation to how the law applies to 

the facts.”  

A. The Interrogatories that ask Plaintiff to articulate the facts underlying a 
contention are proper. 

 
Cargill Interrogatory Nos. 5, 6, 7, 8, 12, and 14, and CTP Interrogatory Nos. 3, 4, 5, 6, 7,  

8, 9, 15, 16, 17, 18 ask Plaintiff to articulate the facts underlying their contentions.  Plaintiff 

specifically objects to three such contention interrogatories: 

  1. CTP Interrogatories 3 and 4: 

 In ¶ 58 of the First Amended Complaint, Plaintiff alleges that: 

Each of the Poultry Integrator Defendants has long known that poultry waste 
contains a number of constituents that can and do cause harm to the environment 
and pose human health hazards.  These constituents include, but are not limited 
to:  

a. phosphorus/phosphorus compounds;  
b. nitrogen/nitrogen compounds;  
c. arsenic/arsenic compounds;  
d. zinc/zinc compounds;  

 
1 Cargill and CTP recognize that Plaintiff further suggests that its interrogatories seeking 
information relating to “each Cargill entity at issue” should be construed as separate 
Interrogatories.  As demonstrated in Proposition I of Cargill and CTP’s Motion to Compel and 
Section I.C herein, these are properly construed as one inquiry. 
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e. hormones; and/or  
f. microbial pathogens. 

 
CTP could have posed the primary question:  please detail the facts upon which you base the 

allegation in ¶ 58 of your Amended Complaint that the listed constituents in poultry litter 

cause harm to the environment and pose human health risks.  This must be construed as only 

one interrogatory.  Instead, CTP posed Interrogatories 3 and 4 seeking only a portion of the 

information contained in the primary question.  As a result of CTP’s limitation of the scope of its 

inquiries, Plaintiff chooses to perceive the questions as 72 separate interrogatories.    

In Interrogatory 3, CTP limited its request to the date when Plaintiff became aware of that 

poultry industry operations might be a potential source of the constituents in the IRW.  If CTP 

had merely posed the primary question about the constituents generally, Plaintiff would have no 

basis for objection.  Yet, Plaintiff suggests that CTP Interrogatory 3 standing alone should be 

construed as 28 separate interrogatories.   

In Interrogatory 4, CTP limited its request to the date when Plaintiff became aware that 

the above-listed elements and compounds “may be the cause of perceived environmental harm” 

in the IRW.  Again, the same analysis applies.  Yet, Plaintiff suggests that CTP Interrogatory 4 

standing alone should be construed as 44 separate interrogatories. 

 2. CTP Interrogatory No. 7 

Plaintiff alleges that the land and waters of the IRW contain elevated levels of some or all  

of the above-listed constituents.  See Plaintiff’s Amended Complaint ¶ 59.  Plaintiff alleges that 

“[t]he elevated levels of such constituents in the IRW, including in the lands, waters and 

sediment therein, as well as the resultant injury to the IRW, . . . have been caused by the Poultry 

Integrator Defendants’ improper poultry waste disposal practices.”  See Plaintiff’s Amended 
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Complaint ¶ 60.  Plaintiff further alleges that elevated levels of phosphorus/phosphorus 

compounds and nitrogen and nitrogen/compounds “have in fact caused periodic algae blooms, 

excessive algal growths, hypolimnetic anoxia and other adverse impacts in the waters of the 

IRW, resulting in eutrophication.”  See Plaintiff’s Amended Complaint ¶ 61.  CTP Interrogatory 

No. 7 merely seeks the factual basis for the allegation that the waters in the IRW are eutrophic 

over a period of time.  Had CTP so phrased its interrogatory instead of voluntarily narrowing the 

scope of its inquiry, Plaintiff could have no objection. 

 
B. Cargill and CTP’s Interrogatories that ask Plaintiff to explain a specific 

allegation in relation to how the law applies to the facts are proper. 
 

Cargill Interrogatories 1, 2, 3, 4, 9, 10, 11, 13, 15, 16, and17 and CTP Interrogatories 11, 12, 

13, and 14 ask Plaintiff to explain a specific allegation in relation to how the law applies to the 

facts.  For instance, Cargill Interrogatory No. 1 states: 

Separately for each Cargill entity at issue, state with particularity the factual 
and legal basis for the allegation contained in ¶ 43 of Your Amended 
Complaint that any Cargill entity “so dominates and controls the actions and 
activities of its respective poultry growers that the relationship is not one of 
independent contractor, but rather one of employer and employee or one of 
principal and agent, and one of owner, operator or arranger of poultry waste 
under CERCLA” and identify every witness upon whom You will rely to 
establish each fact.   
 

The primary question asks Plaintiff to explain its allegation of an employer-employee 

relationship.  Plaintiff is asked to provide the basis this claim, which presumably entails both fact 

and law.  The fact that Cargill further defined the primary question does not warrant a blanket 

objection.   

 The balance of the Interrogatories at issue follows the same form.  The application of law 

to facts is one inquiry.  There is no reasonable method to break that inquiry into separate 
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interrogatories.  Under Plaintiff’s reading of Rule 33, an interrogatory concerning the application 

of law to facts would be forbidden. 

C. It is proper for Cargill or CTP to inquire as to each Cargill entity at issue. 

Plaintiff further objects to both sets of Interrogatories on the grounds that they ask  

Plaintiff to respond separately for each Cargill entity at issue.  Plaintiff complains about the 

“waste disposal practices” of all defendants.  Cargill and CTP understand these “waste disposal 

practices” to include the land application practices of contract growers in the IRW.  CTP 

presently contracts with contract growers in the IRW.  Previously, some of these growers 

contracted with Cargill.  There is one set of operable facts at issue here.  By seeking information 

relating to the “Cargill entity at issue,” Cargill and CTP request that Plaintiff provide information 

on discrete topics over the course of the production history for these contract growers. 

 Consider whether Cargill Interrogatory No. 1, which asks Plaintiff to explain its 

allegation of an employer-employee relationship, constitutes two separate inquiries for Cargill 

and CTP.  Cargill Interrogatory No. 1 seeks information about one discrete set of growers.  If 

Cargill and CTP each asked the very same Interrogatory, the response would likely be identical.  

More importantly, if Plaintiff’s response for each entity were different, Cargill and CTP 

undeniably are entitled to a clear understanding of what the alleged differences are. 

 Compare the Interrogatories to Plaintiff’s own Interrogatories wherein it includes in the 

definition of each entity “its employees, agents, subsidiaries, divisions, and Contract Growers.”  

Exhibit 1, Plaintiff’s First Set of Interrogatories to the Defendant Cargill Turkey Production, 
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LLC.2  If Plaintiff were to adhere to the counting methods it advocates, its own Interrogatories 

would violate Rule 33. 

D. If Plaintiff’s counting system is adopted its own Interrogatories would 
contain an impermissible number of subparts. 

 

Compare Cargill and CTP’s Interrogatories to Plaintiff’s First Interrogatory to CTP 

which makes the following request: 

For each of your poultry growing operations in the IRW since 1952, please 
provide the following information: 

a. name an physical location of the operation; 
b. dates of operation; 
c. type of operation (breeder, broiler, layer, ect); 
d. number of birds (aggregated annually at each location; and 
e. the name of the owner and operator.  

 
Exhibit 1.  Under Plaintiff’s system, this Interrogatory would contain five separate distinct 

subparts which would be multiplied by 54 years which would be multiplied by the number of 

poultry growing operations.  Plaintiff’s single interrogatory so counted would violate Rule 33.  

Plaintiff cannot abide by its own counting methods.  

II. PLAINTIFF IS ENGAGING IN DILATORY TACTICS  

Plaintiff asserts that it has no option, but to object to all of the Interrogatories.3  Plaintiff  

fails to cite to any controlling case law in this district requiring such a drastic course of action.  

Instead, Plaintiff adopts an obscure view relying primarily on a 1993 case from the Western 

District of North Carolina.  See Herdlein Technologies, Inc. v. Century Contractors, Inc., 147 

 
2 CTP’s made certain objections to Plaintiff’s Interrogatory, but it did not refuse to respond 
alleging that said Interrogatory contains an impressible number of subparts.  Applying Plaintiff’s 
theory, CTP could have been refused to provide any response. 
3 When Plaintiff made it clear during the meet and confer that they would not respond to any of 
the Interrogatories, Cargill and CTP moved forward with their Motion to Compel.  Thereafter, 
Plaintiff filed its Motion for Protective Order simultaneously with filing their response brief. 
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F.R.D. 103 (W.D.N.C. 1993).  More recently, the same district advised that “the responding 

party’s best course for adequately preserving its objections to supernumerary interrogatories is to 

answer up to the numerical limit and object to the remainder without answering.”  Capacchione 

v. Charlotte-Mecklenburg Board of Education, 182 F.R.D. 486 (W.D.N.C. 1998), n. 4, citing 7 

Moore’s Federal Practice § 33.30[1].4  Plaintiff did not provide any responses and instead 

requests this Court enter an order that said discovery not be had. 

 Plaintiff also relies upon a 2005 decision from the District of New Mexico.  Allaverdi v. 

Regents of the University of New Mexico, 228 F.R.D. 696 (D.N.M. 2005).  The Allaverdi court 

found that it was acceptable to object to all interrogatories, but ultimately granted a motion to 

compel finding the requesting party made a reasonable effort to comply with the rules governing 

the number of Interrogatories and required the responding party to answer all Interrogatories 

including those in excess of the allowable number.  Allaverdi, 228 F.R.D. at 698.  Plaintiff’s own 

authority holds that Plaintiff’s objections cannot be sustained. 

Plaintiff attempts to limit their discussion to the number of Interrogatories, but signals 

that it will continue to object to the Interrogatories on other grounds once this discrete issue is 

resolved.  In the Joint Status Report, Plaintiff request that no contention interrogatories be 

permitted.  Dkt. #372, Joint Status Report, P. 5.  In Plaintiff’s Motion for Protective Order, it 

advises the Court that it is reserving all other objections to Cargill’s Interrogatories, including 

                         
4 Whether Herdlein Technologies, Inc. can be cited as support for the proposition that a 
responding party should object to all Interrogatories has been called into question. “It appears, 
however, that the responding party may not have answered the interrogatories in numerical order 
up to the required number, but rather may have selected the interrogatories of its choosing to 
answer.  This would clearly be improper.”  7 Moore’s Federal Practice 33.30[2] (3d Ed. 1998). 
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“burden.”  Plaintiff’s Motion for Protective Order, (Dkt. 912), n. 1.5  Finally, Plaintiff asserts 

that it should not be required to respond to Cargill’s Interrogatories “because much of the 

information sought will not appropriately be available until the State provides the reports of its 

testifying experts . . .” Plaintiff’s Motion for Protective Order, P. 11.   

Plaintiff promotes in its papers, in Court and in the media an array of broad allegations 

about environmental harm and human health risks.  When asked for the facts that support the 

allegations, however, Plaintiff refuses to respond.  Cargill and CTP are entitled to answers as to 

the specific basis for Plaintiff’s allegations without further delay.   

 WHEREFORE, premises considered, Cargill, Inc. and Cargill Turkey Production, LLC 

respectfully request that this Court deny Plaintiff’s Motion for Protective Order and order to 

Plaintiff’s to respond to their Interrogatories without further delay. 

 
     Respectfully submitted, 
 

RHODES, HIERONYMUS, JONES, 
TUCKER & GABLE, PLLC 

 
     BY:    s/ John H. Tucker OBA #9110                            
      JOHN H. TUCKER, OBA #9110 
      COLIN H. TUCKER, OBA #16325 
      THERESA NOBLE HILL, OBA #19119 

100 W. Fifth Street, Suite 400 (74103-4287) 
      P.O. Box 21100 
      Tulsa, Oklahoma 74121-1100 
      Telephone: 918/582-1173 
      Facsimile: 918/592-3390 
 
      
 
 
 
                         
5 Cargill recognizes that there may be objections based upon the attorney-client privilege and 
work product doctrine.  However, the issues of relevance, timing and burden cannot be separated 
from the issues raised by Plaintiff. 
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      And 
      DELMAR R. EHRICH 
      DARA D. MANN  

FAEGRE & BENSON LLP 
2200 Wells Fargo Center 
90 South Seventh Street 

      Minneapolis, Minnesota 55402 
      Telephone: 612/766-7000 
      Facsimile: 612/766-1600 

ATTORNEYS FOR CARGILL, INC. AND CARGILL TURKEY 
PRODUCTION LLC 
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CERTIFICATE OF SERVICE 
 
 I certify that on the 6th day of October, 2006, I electronically transmitted the attached 
document to the Clerk of Court using the ECF System for filing and transmittal of a Notice of 
Electronic Filing to the following ECF registrants: 
 
W. A. Drew Edmondson, Attorney General  drew_edmondson@oag.state.ok.us 
Kelly Hunter Burch, Assistant Attorney General kelly_burch@oag.state.ok.us 
J. Trevor Hammons, Assistant Attorney General trevor_hammons@oag.state.ok.us
Robert D. Singletary     Robert_singletary@oag.state.ok.us  
 
Douglas Allen Wilson     doug_wilson@riggsabney.com 
Melvin David Riggs     driggs@riggsabney.com 
Richard T. Garren     rgarren@riggsabney.com 
Sharon K. Weaver     sweaver@riggsabney.com 
Riggs Abney Neal Turpen Orbison & Lewis 
 
Robert Allen Nance     rnance@riggsabney.com 
Dorothy Sharon Gentry    sgentry@riggsabney.com 
Riggs Abney 
 
J. Randall Miller     rmiller@mkblaw.net 
David P. Page      dpage@mkblaw.net 
Louis W. Bullock     lbullock@mkblaw.net 
Miller Keffer & Bullock 
 
William H. Narwold      bnarwold@motleyrice.com
Elizabeth C. Ward     lward@motleyrice.com 
Frederick C. Baker     fbaker@motleyrice.com 
Motley Rice 
COUNSEL FOR PLAINTIFFS 
 
Stephen L. Jantzen     sjantzen@ryanwhaley.com 
Patrick M. Ryan     pryan@ryanwhaley.com 
Paula M. Buchwald     pbuchwald@ryanwhaley.com 
Ryan, Whaley & Coldiron, P.C. 
 
Mark D. Hopson     mhopson@sidley.com 
Jay Thomas Jorgensen    jjorgensen@sidley.com 
Timothy K. Webster     twebster@sidley.com 
Sidley Austin LLP 
   
Robert W. George     robert.george@kutakrock.com 
Kutack Rock LLP 
COUNSEL FOR TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN, 
INC.; AND COBB-VANTRESS, INC. 
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R. Thomas Lay     rtl@kiralaw.com 
Kerr, Irvine, Rhodes & Ables 
 
Jennifer S. Griffin     jgriffin@lathropgage.com 
Lathrop & Gage, L.C. 
COUNSEL FOR WILLOW BROOK FOODS, INC. 
 
Robert P. Redemann     rredemann@pmrlaw.net 
Lawrence W. Zeringue    lzeringue@pmrlaw.net 
David C .Senger     dsenger@pmrlaw.net 
Perrine, McGivern, Redemann, Reid, Berry & Taylor, PLLC 
 
Robert E. Sanders     rsanders@youngwilliams.com 
E. Stephen Williams     steve.williams@youngwilliams.com 
Young Williams P.A. 
COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC. 
 
George W. Owens     gwo@owenslawfirmpc.com 
Randall E. Rose     rer@owenslawfirmpc.com 
The Owens Law Firm, P.C. 
 
James M. Graves     jgraves@bassettlawfirm.com 
Gary V. Weeks       
Bassett Law Firm 
COUNSEL FOR GEORGE’S INC. AND GEORGE’S FARMS, INC. 
 
John R. Elrod      jelrod@cwlaw.com 
Vicki Bronson      vbronson@cwlaw.com 
Bruce W. Freeman     bfreeman@cwlaw.com 
Conner & Winters, LLLP 
COUNSEL FOR SIMMONS FOODS, INC. 
 
A. Scott McDaniel     smcdaniel@jpm-law.com
Chris A. Paul      cpaul@jpm-law.com  
Nicole M. Longwell     nlongwell@jpm-law.com
Philip D. Hixon     phixon@jpm-law.com  
Joyce, Paul & McDaniel, PC 
Sherry P. Bartley     sbartley@mwsgw.com  
Mitchell Williams Selig Gates & Woodyard     
COUNSEL FOR PETERSON FARMS, INC. 
 
 I also hereby certify that I served the attached documents by United States Postal Service, 
proper postage paid, on the following who are not registered participants of the ECF System: 
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 C. Miles Tolbert 
Secretary of the Environment 
State of Oklahoma 
3800 North Classen 
Oklahoma City, OK 73118 
COUNSEL FOR PLAINTIFFS 

Thomas C. Green 
Sidley Austin Brown & Wood LLP 
1501 K Street NW 
Washington, DC 20005 
COUNSEL FOR TYSON FOODS, INC., TYSON 
POULTRY, INC., TYSON CHICKEN, INC.; 
AND COBB-VANTRESS, INC. 

 
       s/ John H. Tucker       
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